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In the Court of Appeals of the District of Columbia 


Benedict Roth et al., Appellants, 

vs. 

Joseph A. Berberich. 


I No. 


1337. 


a Supreme Court of the District of Columbia. 


Joseph A. Berberich 
vs. 

Benedict Roth, PeTer M. Becker, Henry 
J. Ruppert, J. Clarence Price, William P. 
Challice, John W. Koob, Adolph Levy, and 
Ferdinand Miller. 


No. 23797. Equity. 


United States of America, ( 

District of Columbia^ j ‘ 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had, in the above-entitled cause, to wit:— 


1 Original Bill for Injunction. 

Filed March 9,1903. 

In the Supreme Court of the District of Columbia. 

Joseph A. Berberich ^ 

vs. J 

Benedict Roth, Peter M. Becker, Henry ( xt oo^n^ t\ ro 
J. Ruppert, J. Clarence Price, William No. 23797, Eq. Doc. .g3. 

P. Challice, John W. Koob, Adolph Levy, 

Ferdinand Miller. 


To the honorable the justice of said court: 

The bill of complaint of the above named complainant respect¬ 
fully shows: 

1. That he is a citizen of the United States and resident of the 
District of Columbia, and brings this suit in his own right. 

2. The defendants are residents of the District of Columbia, and 
are sued as directors of an unincorporated voluntary association, 
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known and called by the name of “ the National Permanent Build¬ 
ing Association.” The members or shareholders of said association 
number about sixteen hundred ; the said Roth is also president, 
the said Ruppert vice-president, and the said Becker secretary of 
said association. 

3. The object of said association as set forth in its constitution, is 
to furnish ways and means for securely investing the monthly sav¬ 
ings of, and by cooperation to aid in procuring homes for its mem¬ 
bers. Complainant files herewith, marked Ex. J. A. B. No. 1, a cop}^ 

of the constitution of said association, which he pra^^s may 

2 be read as part hereof as the final or any other hearing of 

this cause. 

4. By the provisions of the constitution of said association, the 
board of directors, together with the president, vice-president, secre¬ 
tary and treasurer shall form an administration board to* be called 
the board of directors thereof. On April 12th, 1901, a vacancy hav¬ 
ing been created in said board, in pursuance to the provisions of 
said constitution, authorizing the board of directors to fill all vacan¬ 
cies therein until the next annual election, your complainant was 
elected by said directors to fill said vacancy, his term of service to 
begin from the first day of May, 1901. At the annual election held 
by said association, pursuant to the provisions of its constitution, on 
the first Friday of the month of October, 1901, your complainant, 
who then was and now is a shareholder in said association, was 
elected by the shareholders of said association as one of the board 
of directors, and at the annual meeting of said association, held on 
the first Friday in October, 1902, your complainant was re-elected 
as such director, with the defendants and one John W. Schaefer; 
that thereupon your complainant continued to perform the duties of 
such director until the occurrence hereinafter set forth. 

5. The said association being unincorporated has no legal stand¬ 
ing or financial responsibility, and during the years in which this 
complainant had been a director therein either because of the with¬ 
drawal of funds due shareholders or depositors; or the making of 
new loans, the directors required and found they had use for more 

funds than were realized from the receipts of the regular pay- 

3 ments of its shareholders, depositors and borrowers, andsaid di¬ 
rectors at various times, have found it necessary to raise funds 

for the purpose of continuing the business of said association. To that 
end some or all, as suited the convenience and inclination of the in¬ 
dividuals who composed the said board of directors, were accustomed 
to execute their joint and several individual promissory notes, and 
negotiate and cause the same to be negotiated and discounted b}^ the 
various banks of said District, or by individuals who were inclined 
to make sucli loans on the strength of the individual liability of the 
makers thereof; such notes were the individual debts of the persons 
who composed such board of directors and were negotiated and dis¬ 
counted upon the face of their respective individual responsibility, 
the sums so realized, the individuals composing said board would 
advance to said association and use the funds realized from collec- 
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tions and payments from its members and shareholders, in repaying 
said advances and in making themselves whole for such loans and 
protecting their liability upon said notes. In this manner there had 
been negotiated and were outstanding on the first day of October, 
1902, jointly signed or endorsed by complainant, said defendants 
and said John W. Schaefer, promissory notes -as follows: One note 
in the sum of twenty thousand dollars (§20,000.00) held by the Cen¬ 
tral National Bank of Washington, D. C. one note in the sum of ten 
thousand dollars (§10,000.00), held by the Lincoln national bank of 
said District, and one note in the sum of six thousand, five hundred 
dollars (§6,500.00), held by Catherine Ardeeser. In addition the 
Lincoln national bank was the holder of another note for 

4 ten thousand dollars (§10,000.00) and tlie National Metropol¬ 
itan bank of said District was the holder of another note for 

forty thousand dollars, (§40,000.00) less a credit of ten thousand dol¬ 
lars (§10,000.) signed b\^ the individuals composing said board of 
directors, excepting complainant. Tlie said notes were payable one 
month after demand and bore interest varying from four per cent, 
to five per cent. 

6. That at the annual e.rection of officers held in October 1902, 
John W. Schaefer, who is the father-hi-law of your complainant, and 
who had from April 23rd, 1897, held the office of treasurer of said 
association, was re-elected to that office for the ensuing year, and 
thereupon having given bond in the sum of forty thousand dollars, 
as required by the*said directors, again entered upon the discharge 
of his said duties. The said Scliaefer, as your complainant is in¬ 
formed and believes and so charges, kept the funds in his hand as such 
treasurer in the Central National and National Metropolitan banks of 
said District, depositing funds which he received and, withdrawing 
them as they were needed, by liis check signed “ Jno. W. Schaefer,” 
treasurer.” Said Schaefer had complete and absolute control of said 
deposits, the same as aforesaid being subject to withdrawal by him 
without the signature of au}'^ other. The mode and manner of mak¬ 
ing payments of funds in the hand of said treasurer was as follows— 
The secretary issued his order in the form of a check or draft, coun¬ 
tersigned by the president, (a printed form for order being used), 
directed to the treasurer, requiring him to pay the amount thereof 
to the person to whom payment was to be made, and such payee 
having endorsed and presented such order to the treasurer, 

5 would receive the amount thereof, either in cash or by check 
of said treasurer. 

The said Schaefer, as your complainant is informed and believes 
and so charges, during the time of his treasurership, prior to com¬ 
plainant’s connection with said association, and to his personal 
knowledge thereafter, had sole cliarge of the management of the 
finances of said association and the raising of funds b}^ loans or 
otherwise when necessary to carry on its affairs. That by the adver¬ 
tisements and notices to shareholders appearing in the books and 
printed matter issued by said association, the office of said Schaefer 
as treasurer of said association was advertised and published as 
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being located at five hundred and twenty-five (#525) Eleventh 
street, N. W., Washington, D. C., at which place said Schaefer at¬ 
tended to his duties as treasurer and where he kept the papers and 
books pertaining to his office, and the securities in his possession as 
sucli treasurer in an iron safe furnished him by said association for 
that purpose; and this course of proceedings had been adopted and 
followed from the time of his first election as treasurer, and by all 
his predecessors therein, and was well known to and acquiesced in 
by the officers, directors and shareholders of said association. 

7. In the month of July, 1902, said Schaefer who is a man of means 
and responsibility, desired to make an investment upon his indi¬ 
vidual and personal account and needed twenty thousand dollars 
(§20,000.00) for that purpose, and thereupon he requested your com¬ 
plainant and the defendants, Roth, Miller, Ruppert, Challice and 

Levy, and John A. Schaeffer and William R. McCloskey to 

6 become his sureties for this sum which he contemplated ob¬ 
taining by negotiating a promissory note for that amount; 

the said Schaefer, as this complainant is informed and believes and 
so charges, explained to each of the said defendants and the other 
persons who were to become such accommodation makers, the reasons 
and purposes, and the use which he intended to make of the said loan, 
and the said defendants with complainant and said sureties were 
fully aware and cognizant thereof, at the time of signing a promis¬ 
sory note for said twenty thousand dollars, bearing date July 3rd, 
1902, and payable to the order of said Schaefer in one month after 
demand ; that thereupon the said Schaefer, as your complainant is 
informed and believes and so charges, having endorsed said note, 
presented the same to the Central national bank and having been 
requested to endorse the same as treasurer of said association, did so, 
and the amount of said note was passed to tlie credit of said John 
W. Schaefer, treasurer aforesaid. Your complainant further charges 
upon information and belief, that the said Schaefer, finding himself 
unable to make the purchases he had intended, at as profitable a 
figure as he had expected, permitted said twenty thousand dollars 
to remain in said bank to the credit of said association and actually 
paid out and used the same for the purposes of said association, 
until on or about the 28th da}*^ of September 1902, when he finally 
concluded his investment and instead of drawing from said barik 
the said amount of twenty thousand dollars, the proceeds of said 
discounted note, he used the c«ish funds whicli had been paid him 
in the ordinary course of said business for the purpose of reimburs¬ 
ing himself and making whole the said twenty thousand 

7 dollars which had gone to the credit of his account as treas¬ 
urer, as the proceeds of said discounted note, to complete his 

purchase. 

8. That subsequently, on or about the first day of October, 1902, 
the defendant Price who is a clerk in the employment of said Cen¬ 
tral national bank, who was cognizant of the discount of said note 
from about the 2()th day of July 1902, and who because of differ¬ 
ences which existed between them had not been requested by^said 
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Schaefer to sign said note for his accorainodation, as aforesaid, 
called the attention of said directors in meeting assembled to the 
fact of said note, and that the same had been discounted by said 
bank as aforesaid; that the said Schaefer explained the circum¬ 
stances attending said discount to the said directors, who inasmuch 
as most of them had been aware of its purpose announced them¬ 
selves as satisfied therewith, the said note having sometime prior to 
such meeting been paid and liquidated b}^ said Schaefer, and the 
matter was thereupon considered as settled. 

9. Your complainant further shows that the ill feeling existing 
between said Price and said Schaefer subsequently became more em¬ 
bittered by reason of the fact that said Schaefer had opposed the re- 
election of said Price as a director of said association at the annual 
meeting for the election of officers, held the 8rd day of October, 1902, 
and such feeling against said Schaefer was shared in by the defend¬ 
ants Becker, Levy and Koob, and to such an extent did the same in¬ 
crease that subsequently the said Price, having won over the others of 
said defendants, he and the said other defendants combined, confed¬ 
erated and entered into a scheme for the purpose of forcing said 

8 Schaefer from the office of treasurer and membership in said 
association, using the alleged improper discount of said note 

for such purpose. This action, as your complainant charges, was in¬ 
augurated by said defendants because of the jealous feeling of said 
defendant against said Schaefer, because of his influence with and 
popularity among the shareholders of said association, due to the 
fact of his energetic efforts to build up the business thereof; his 
general reputation, and the fear of said defendants that they would 
not be re-elected to their respective offices at the next election, be¬ 
cause of the anticipated opposition of said Schaefer to tijem. In 
pu rsuance of their scheme to force out and remove said Schaefer, 
said defendants employed counsel, who on their behalf, insisted 
upon and demanded the resignation of said Schaefer as treasurer of 
said association, under threat, that if such resignation was not forth¬ 
coming his alleged misconduct would be exposed to the stockholders 
of said association and to the public generally, and to various cor¬ 
porations, associations and enterprises of which he is an officer, and 
that thereby his reputation for honesty and integrity and his busi¬ 
ness interests would be injured and impaired. Said Schaefer, con¬ 
tending that he had not been guilty of any wrong or misconduct, 
refused to so resign, insisting that if he were guilty he should be 
punished and if not guilty he did not propose to be made a scape¬ 
goat, and subject of persecution by said defendants, and thereupon 
the said defendants endeavored in every manner possible to make 
his incumbency of the office of treasurer so disagreeable and humili¬ 
ating as to force him out of his office. 

9 10. In further execution of said scheme, said defendants 
passed resolutions reducing his salary from three hundred 

dollars a month to one hundred dollars per month. On October 
10th, 1902, that all moneys paid into the association should be first 
received by the secretary, although the constitution of said associa- 
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tion required the treasurer to receive them, and said constitution 
was not amendable except by vote of the shareholders, on thirty 
days’ notice. 

On the same date a resolution respecting the discount of said 
twenty thousand dollar note, demanding his resignation as such 
treasurer. On October 15th, a resolution directing that the resolu¬ 
tion of October lOtii, requiring payments to be made to the secretary 
be printed and placed in each shareholders’pass book. On Novem¬ 
ber 15th, a resolution providing that the safe containing the se¬ 
curities belonging to said association be placed in the office of said 
association by Saturday November 22d, 1902. And on December 
5th, 1002, a resolution notifying said Schaefer to appear at a meet¬ 
ing of said board of directors, to be held December 8th, at 7.30 
o’clock p. m., and show cause why he should not be suspended 
witliout pay from the office of treasurer, because of his disobedience 
in failing to comply with the resolutions of said board, directing him 
to place the securities and safe of said association in its office, and 
because of his other conduct prejudicial to the interests and welfare 
of said association, to which said Schaefer filed a written reply. 
Notwithstanding said answer, said defendants on December 8th, 
1902, passed a resolution suspending said Schaefer without pa.y from 
the office of treasurer of said association, and appointed the defend¬ 
ant Becker, acting treasurer of said association. Complainant 
10 filed herewith marked Exhibits J. A. B. Nos. 2-3-4-5-6-7- 
& 8, copies of said various resolutions, as also the answer of 
said Schaefer hereinbefore referred to, which he prays leave to refer 
to and read as part hereof at the final or any other hearing of this 
cause. 

11. That the said defendants, having arranged to release said 
Sciiaefer from responsibility upon said notes, as required by him in 
bis communication, marked Exhibit J. A. B. No. 6, said Schaefer on 
the tenth day of December, 1902, resigned his office as treasurer of 
said association, which resignation was duly acce})ted by the said 
directors, and that thereupon, as complainant is informed and be¬ 
lieves, and so charges, said Schaefer delivered and transferred to the 
acting treasurer of said association, the securities and safe in his 
possession as such treasurer. 

12. Tiiat for the purpose of carrying out the conditions upon 
which said Schaefer had tendered his resignation, it became necessary 
to execute other promissory notes for the purpose of releasing said 
Schaefer from liability upon the notes which he had signed or en¬ 
dorsed as aforesaid, and also for the purpose of raising funds to 
liquidate notes, payment for which had, pending the controversy 
between defendants and said Schaefer, been demanded and your 
complainant was requested by defendant- to unite with them in the 
execution of said new promissory notes; this complainant refused 
so to do, stating that he was not inclined under the present condi¬ 
tions to become personally responsible for such large amounts; that 
his business interest would not permit him to become surety, and 
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that he desired to be released from liability for such notes as 

11 he had theretofore signed in conjunction with said defendants. 

13. The fact of 3 mur complainant^s refusal to sign said new 
promissory notes and his desire to be relieved from responsibility 
upon the notes already negotiated, coupled with the fact that he was 
the son-in-law of the said John W. Schaefer and had maintained 
that their action against said Schaefer was unjustified and unlawful, 
Amur complainant charges incensed said defendants against him, al¬ 
though prior to the dates hereinafter set forth, there had been no 
intimation or charge of misconduct against him; and your com¬ 
plainant charges that the said defendants thereupon entered into a 
combination, confederacy and scheme to compel complainant by any 
and all means, to resign his directorship in said association. That 
in pursuance of sucli scheme the said defendants held seci'et consul¬ 
tations respecting the affairs of said association; kept concealed from 
3 mur complainant their acts and doings as directors thereof, and he 
was entirely ignored by them in the inonetaiy transactions of said 
association, and onl}'^ obtained knowledge of such facts as could b}' 
no means be withlield from him; that when vouchers and papers 
which it was necessary to be signed b}^ the directors were presented 
to him for signature and he requested explanation as to their pur¬ 
pose, his requests were ignored and the papers were passed to the 
next director for signature, and the said defendants adopted and 
carried on a course of conduct towards your complainant calculated 
to make his membership as a director, in said association disagree¬ 
able and unbearable, for the purpose, and in pursuance of, the 
scheme concocted between said defendants, as jmur complain- 

12 ant charges, to force and compel him to resign said director¬ 
ship and force him out of said association in the event of his 

refusal so to do. 

14. That in pursuance of said scheme and combination, said de¬ 
fendants did charge this complainant in a meeting of said board of 
directors held the 17th da}'' of December, 1902, with having requested 
the Lincoln national bank to demand the pa^unent of the two prom¬ 
issory note- for ten thousand dollars each, held by said bank, as set 
forth in paragraph five; that this charge your complainant denied 
and the said defendants seemed apparently satisfied of his innocence 
thereof; that notwithstanding this expression of satisfaction, said 
defendants subsequently however, in the same meeting, in pursuance 
of their said scheme and combination as aforesaid, did pass a resolu¬ 
tion setting forth that it had been reported to said board that your 
complainant had been instrumental in having members withdraw 
from said association and had requested the said Lincoln national 
bank to demand the payment of the said two notes, aggregating 
twenty thousand dollars, and your complainant was cited to ap¬ 
pear at a meeting of said board, to be held on the 19th day of 
December, 1902, to show cause why he should not be suspended 
b}^ said board without pay, as a director. That your complainant 
appeared at said meeting and explained that the charges made 
against him were false and asked to be confronted with the per- 
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sons who had charged him with such acts; your complainant 
further explained that he had not requested any person to withdraw 
from membership in said association, nor had he requested the 
said bank to demand payment of said notes, all of which statements 
as made b}" him to said board were true, and he avers that the 
charges made by said defendants against him were and are 

13 untrue and were only introduced by them as a subterfuge to 
enable them to carr}'^ out their said scheme, and the said de¬ 
fendants again expressed themselves as being satisfied that your 
complainant had not been guilty of the acts charges against him. 
That thereupon, however, every effort was made by said defendants, 
and their attorney who was present, claiming the right to be so 
present because he is a small shareholder in said association, to in¬ 
duce your complainant to resign as a director in said association, 
but your complainant insisted that there was no reason why he 
should resign; that he had been guilt}*^ of no acts which unfitted 
him, or made it inconsistent that he should perform his duties as 
such director; that he had been elected by the shareholders of said 
association whom he represented in the administration of affairs 
thereof; that he felt it his duty because of the many personal friends 
who were interested in said association, that he should remain 
therein as such director; that the said board of directors had no 
authorit}’ to suspend him as a directoi’, and that he would question 
their right to do so should they attempt to remove or suspend him 
from such office. The said board of directors, however, on the said 
19th day of December, 1902, without hearing any witnesses, adopted 
a resolution suspending your complainant as such director, without 
pay, using as pretext tlie alleged admission made b}’^ this defendant 
when the resolution of October JOth, 1902, respecting said note of 
twenty thousand dollars was passed, your complainant files here¬ 
with and as part hereof, marked Ex. J. A. B. Nos. 9 and 10, respect¬ 
ively, copies of the said several resolutions, which he pra 3 ^s may be 
read at the final or any other hearing of this cause as part 

hereof. 

14 15. Your complainant avers and says that the said board 
of directors had no power or authority, whether by the con¬ 
stitution of said association or otherwise, to suspend him as a director 
of said association; that the said resolutions of suspension and all 
the proceedings, leading thereto, were without authority and power 
on their part whatsoever and were not founded on fact, and 3 mur 
complainant further charges that said defendants passed said resolu¬ 
tion of suspension only because of the fact that he disagreed with 
the said defendants as to the manner in which the affairs of said 
association were being conducted, and in respect to their action re¬ 
specting said Schaefer, and because he had refused further to join 
with them in contracting new debts upon personal responsibilit}’’, 
and in executing new promissor}'’ notes for the purpose of raising 
funds for the benefit of the association and because he is a son-in- 
law of said Schaefer; and in execution and consummation of the 
scheme, conspiracy and combination to forcibly remove from such 
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directorship. That siDce the said 19th day of December, your com¬ 
plainant has been denied the rights and privileges connected with 
said office of director by said defendants, and that the said defend¬ 
ants have refused to permit him to take part or to participate in the 
meeting of said directors, or in the administration of the affairs of 
said association, or pay to him his salary as such. 

16. And your complainant further avers and says that the said de¬ 
fendants in further execution of their said scheme to force this com¬ 
plainant from said directorship, have circulated reports detrimental 
to the character and reputation of this complainant, charging that 

he was ousted from said association because of his misconduct 

15 and dishonest acts. Your complainant charges that for some 
years he has been, and is engaged in business as a member of 

the firm of “ Robert Berbericli’s Sons,” large and extensive shoe 
dealers in said District, which said firm conducts a very large and 
lucrative shoe establishment in said District; that the fact of the 
suspension of this complainant as a director of said association has 
been published by the said defendants with all manner of insinua¬ 
tions as to the cause thereof, and as a result, the business of this 
complainant has been seriously interfered with and complainant’s 
reputation for honesty, integrity and fair dealing has been and is 
being clouded by said defendants through the means aforesaid. 
That the said various acts, beginning with the said resolution call¬ 
ing upon this complainant to explain his alleged misconduct, was 
the result of a combination and conspiracy, forced and entered into 
by the said defendants for the purpose of ridding themselves of 
your complainant as a director in said association and for no other 
purposes whatsoever, and is in furtherance of the scheme involving 
the removal of said Schaefer, as hereinbefore set forth. 

17. Your complainant further charges that for some years prior 
and up to the first day of January, 1903, the salaries paid by the 
said association were as follows: To the secretary three hundred 
dollars ($300.00) per month, with an additional allowance of ten 
dollars ($10.00) per week for an assistant; to the treasurer three 
hundred dollars ($300) per month, reduced about November 1902, 
to one hundred ($100.00) dollars per month : to the president one 
hundred and twent^^-five dollars ($125.00) per month: to the vice- 

president seventy-five dollars ($75.00) per month. To each 

16 of the directors fifty dollars ($50.00) per month with an addi¬ 
tional allowance to such of said directors as served on the 

auditing committee of five dollars ($5.00) per month, and to the de¬ 
fendant Price twenty-five dollars ($25.00) additional per month as 
chairman of the auditing committee. That since the last of Janu¬ 
ary, 1903, your complainant is informed and believes, some reduc¬ 
tions have been made in said salaries, but your complainant is in¬ 
formed and believes and so charges, that no change has been made 
in the salaries of the board of directors, and that the same still re¬ 
mains fifty dollars ($50.00) per month. 

18. Your complainant avers that his suspension as a director of 
said association by said defendants is unlawful and without right, 

2—1337a 
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and said defendants should be enjoined from further carrying out 
the resolution therefor, and being remediless at law, he prays: 

1. That the defendants be required to answer the premises and 
for that purpose process issue, directed to them, requiring them to 
appear herein by a day certain. 

2. That the said resolution of suspension be declared of no effect 
and that said defendants and each of them, preliminary by restrain¬ 
ing order, and upon the final hearing of this cause by injunction, 
be enjoined and restrained from interfering with this complainant 
in the discharge and performance of his duties as a director of said 
association. 

3. That a rule issue forthwith requiring defendants to show cause, 
by a day fixed, why a preliminary injunction as prayed for, sliould 

not issue. 

17 4. That complainant have such other and further relief as 

the nature of the case may require. 

JOSEPH A. BEEBERICH. 


The defendants to this bill are— 

Benedict Roth, 

Peter M. Becker, 

Henry J. Ruppert, 

J. Clarence Price, 

William P. Challice, 

John W. Koob, 

Adolph Levy, 

Ferdinand Miller. 

LEON TOBRINER, 

CompVt^s SoVr. 

I, Joseph A. Berberich, on my oath do depose and say that I have 
heard read the foregoing bill of complaint by me subscribed and 
know the contents thereof; that the statements therein made from 
my personal knowledge are true, and those stated upon information 
aiid belief, I believe to be true. 

JOSEPH A. BERBERICH. 


Subscribed and sworn to before me this 6th day of March, A. D. 


1903. 


J. R. YOUNG, Clerk, 

By F. W. SMITH, AssH Clet'k. 


.... ' Au. , ^ AIL..LJ t L ^., 1 
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18 Exhibits J, A. B. Nos. 2-10. 

Filed March 9,1903. 

Exhibit J. A. B. No. 2. 

BeRB ERICH 

vs. 

Both et al. 

Resolution Introduced and Adopted Oct. 10,1902. 

Resolved, That from and after this date all moneys paid into this 
association shall be first received by the secretary, and by him paid 
over to the treasurer, who shall receipt therefore to the secretary, 
and 

Resolved further, That the funds of this association shall be kept 
in some bank or banks, banking institution or institutions, selected 
by the board of directors from time to time, in the name of this 
association, and that all checks or drafts withdrawing such funds or 
any part thereof, shall be signed by the treasurer and countersigned 
by the president. 

Whereas John W. Schaefer, treasurer of this association did on or 
about the 3rd day of July, A. D. 1902, without the knowledge or 
authority of this board of directors endorse a certain promissory note 
for twenty thousand dollars ($20,000.) by the name “ John WlSchae- 
fer, treas. Nat’l Perm. Bldg. Ass’n,” which is and was the usual man¬ 
ner of endorsing notes authorized to be made and discounted by this 
association. 

19 And whereas, the said Schaefer, did on or about said date 
discount said note for his own private use, at the Central 

national bank of this city, the proceeds of which were placed to the 
credit of this association, and thereafter withdrawn by the said 
Schaefer for his own private use and benefit. 

And whereas the said Schaefer did, after the foregoing facts were 
discovered, declare that said note was executed and discounted for 
his own private use, and that some of the directors of this associa¬ 
tion knew and approved of his acts as above. 

Therefore, be it resolved, That this board of directors do hereby 
condemn as wrong and unwarranted the said acts done by the said 
Schaefer, and that a vote of this board be polled to ascertain which 
if any of these directors knew of, approved, or ratified said acts, or 
any of them, at or about time of the commission thereof, or at any 
other time. 

A vote on the question embodied in the resolution resulted as fol¬ 
lows : 

Roth, no. 

Ruppert, no. 

Becker, no. 
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Chalice, no. Was told the note would be paid Sept. 28th. 

Price, no. 

* » 

Levy, no. Did not know anything about it until Aug. 28,1902. 
Miller, no. 

Koob, no. 

20 Berberich, yes, and admitted he knew at tlie time of signing 
the note, how it was to be discounted and that it was for Mr. 

Schaefer’s personal use. 

Resolved That it is for the welfare and best interests of this asso¬ 
ciation that Mr. Schaefer resign as its treasurer. 

Exhibit J. A. B. No. 3. 

Resolutions Introduced and Adovted Oct. 15, 1902. 

Resolved, That all funds of this association shall be deposited by 
the treasurer in the Central National Bank of Washington, D. C., 
the accounts now in other banks to be closed with ending of current 
month. 

Resolved, That the secretary be authorized to have printed that 
part of the resolution passed on last Frida}^ evening October 10th, 
pertaining to payments made at the office of the association and to 
the sectetary only, etc., and that a copy thereof be placed in each 
shareholder’s pass book. 

21 Exhibit J. A. B. No. 4. 

Nov. 15,1902. 

That the safe containing the securities belonging to the associa¬ 
tion be placed in the office of the association by Saturday, Nov. 22, 
1902. 

Exhibit J. A. B. No. 5. 

Resolved That John W. Schaefer be and he|is hereby notified to 
appear at a meeting of the board of directors of this association to be 
held at its office 928 New York Ave. N. W., Washington, D. C., on 
Monday, December Sth, 1902, at 7:30 o’clock p. m., and show cause 
why he should not be suspended, without pay, from the office of 
treasurer of said association because of his disobedience in failing to 
comply with the resolutions of this board directing him to place 
the securities and safe of this association in its said office, and be¬ 
cause of his other conduct prejudicial to the interest and welfare of 
this association. 

22 Exhibit J. A. B. No. 6. 

Washington, D. C., Decetriber 8,1902: 

To the board of directors of the National Permanent Building 
Association. 

Gentlemen: The secretary has handed me, unsigned and un¬ 
attested, what purports to be a resolution notifying me to appear at 
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a meeting of your board, on Monda}’^ December 8tb, 1902, at 7.30 
o’clock and show cause why I should not be suspended without pay, 
from the office of treasurer of said association, because of my failure 
to coiiiph^ with an alleged resolution of this board, directing me to 
place the securities and safe of this association in the office of the 
building association, and because of other conduct prejudicial to 
the interests and welfare of this association.” 

Acting under the advice of my counsel, and because of the fact, 
as your board well knew and was advised, that it will be utterl}'^ im¬ 
possible for me to be present at the hour yon have fixed, I have 
thought it best to put ray reply to your resolution in writing. 

Article seven of the constitution of this association provides as 
follows: 

‘^Sec. 1. The treasurer shall receive all money paid into the asso¬ 
ciation. He shall make all payments duly authorized by the board 
of directors and signed by the president and secretary. 

8ec. 2. He shall receive all transfers and securities of property 
upon which money has been advanced by the association, have the 
same lawfully recorded, and hold them in safe keeping. He shall 
give bond in an amount which shall be fixed by the board of di¬ 
rectors. He shall receive a compensation for the faithful perform¬ 
ance of his duties, the amount of which shall be fixed by the board 
of directors annually.” 

Having been elected treasurer of this association at the 
23 annual meeting of its stock-holders, held in October last, I 
have given a bond in the penalty of forty thousand dollars, 
that being the amount fixed by the board of directors. By the pro¬ 
visions of section 2 of article 7,1 am directed “ to receive all transfers 
and securities of property upon which money has been advanced by 
the association, have the same lawfully recorded, and hold them in safe 
keeping.^^ I have not been advised of any change in or amendment 
to the aforesaid section of the constitution which relieves me, and 
my bond, from the responsibility of the safe keeping of these secur¬ 
ities, and I am advised that a mere resolution of the board of directors 
is not sufficient to operate as an amendment. The constitution holds 
me, as treasurer, responsible for their safe keeping, and my bond is 
to secure the prompt performance of my duties as such treasurer. 
When the constitution will have been so changed or amended as to 
authorize me to dispose of the securities, so far as safe keeping is con¬ 
cerned, in a manner required by the board of directors, I will cheer¬ 
fully comply with such resolution as may be passed by the board 
with respect thereto, but until then I must be governed by those pro¬ 
visions of the constitution defining my duties, as are now in force. 
If I am wrong in my construction, I would be glad to be set right. 

By section 1 of article 7, it is provided that “ the treasurer shall 
receive all money paid into the association.” I am informed that 
this board, by resolution passed October 10th, 1902, has directed, 
“ that all moneys paid into this association shall be first received by 
the secretary.” I do not understand that the constitution has ever 
been amended to this effect. 



14 BENEDICT ROTH ET AL. VS*. JOSEPH A. BERBERIOH, 

24 I am advised that by section 3, article 8, it is provided that 
“ the board of directors shall make rules and regulations for 

the transaction of its own business as well as that of the association, 
provided such rules and regulations do not conflict with the constitution. 

These resolutions of the board of directors, seeking to deprive me 
of the custody for safe keeping, of the transfers and securities ; and 
directing payments to the secretary instead of the treasurer, do 
change, and are in conflict with the provisions of the constitution as 
now existing, and are beyond the authority of the board of directors 
to pass them. 

Your officers are no doubt advised that I have on repeated occa¬ 
sions, endeavored to obtain duly attested copies of such resolutions 
as may have been passed by your board, affecting the office of 
treasurer of this association, but have never been furnished there¬ 
with. I did, on the afternoon of December 5th, receive what pur¬ 
ports to be a copy of a number of resolutions respecting that office, 
but the copy is not signed or attested, showing its authenticity, and 
I now again request that I be furnished with duly attested copies of 
such resolutions. 

So far as the request to show cause because of some alleged con¬ 
duct “prejudicial to the interest and welfare of this association,” is 
concerned, I submit that 1 am entitled to have such misconduct 
specified, and such charges reduced to writing before I am called 
upon to answer. When I am furnislied with a written cop}'^ of such 
charges I will answer them without delay, but I have the right to 
first know with what I am charged. 

I have for sometime known that the board of directors of this as¬ 
sociation is inimical and prejudiced against me, and that 

25 every act of their board so far is and has been for the pur¬ 
pose and toward the end of making 6y treasurership so disa¬ 
greeable as to force from me a resignation thereof. Such resignation 
would have been tendered sometime ago, except for the fact that I 
was responsible on the negotiable paper issued by the board of 
directors, in the sum of $70,000.00, and my purpose in retaining my 
office was, among others, for the purpose of protecting my liability 
upon the promissory notes representing this indebtedness. When 
these notes have been paid or liquidated, or when 1 shall have been 
released from liability thereon b 3 '^ the holders thereof, I shall imme¬ 
diately resign my treasurership, but until that time I shall retain 
the same and contest the right of the board of directors to suspend 
me. I have been elected by the stock-holders, and they alone have 
the right to remove me, if anyone has. 

Very respectfully, 

(Signed) 


JOHN W. SCHAEFER. 
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26 Exhibit J. A. B. No. 7. 

Resolution of Board of Directors of the National Pei'Tnaneut Building 

Association Duly Passed at a Meeting Thet'eof Held Dec, 8 , 1902. 

Whereas John W. Schaefer has been duly notified to appear at 
this meeting of this board of directors and show cause why lie should 
not be suspended without pay from the office of treasurer of this 
association, because of his disobedience in failing to comply with 
resolutions of this board directing him to place the securities and 
safe of this association in its office, and because of his other conduct 
prejudicial to the interest and welfare of this association. 

And whereas, this board of directors has found and determined 
that the said John W. Schaefer has been acting in a manner injuri- 
out to the welfare of this association and has improperly used the 
credit of this association and done many other acts inconsistent with 
his duty as its treasurer. 

And whereas, said Schaefer though dul}’’ notified has not shown 
sufficient cause why he should not be suspended as aforesaid, and 
has refused in open meeting of this board to place the said securities 
and property in the office of the association. 

Therefore, be it resolved That the said John W. Schaefer be and 
he is hereby suspended without pay, from the office of treasurer of 
this association. 

27 Exhibit J. A. B. No. 8. 

Resolution of Board of Directors of the National Permanent Building 

Association Duly Passed at a Meeting Thereof Held Dec. 8,1902. 

** Resolved That, P. M. Becker, be and he is hereby appointed act¬ 
ing treasurer of this association during such time as John W. Schaefer 
shall remain suspended from the office of treasurer. 

Exhibit J. A. B. No. 9. 

Dec. 17, 1902. 

Whereas it is reported to this board that Joseph A. Berberich has 
been instrumental in having members withdraw from this associa¬ 
tion and did request the Lincoln national bank to call for the pay¬ 
ment of two notes aggregating $20,000., all of which is detrimental 
to this association and inconsistent with his duties as a director 
herein. 

Therefore, be it resolved, That said Joseph A. Berberich be re¬ 
quested to explain'his said actions and he is hereby notified to ap¬ 
pear at a meeting of this board to be held on Friday evening, Dec. 
19,1902, at the office of the association, 928 New York avenue, 
N. W., to show cause why he should not be suspended without pay 
as a director in this association because of his acts injurious to the 
welfare of this association. 





16 


BENEDICT Both ET AL. vs. JOSEPH A. BERBERICH. 


28 Exhibit J. A, B. No. 10. 

Resolution Adojyted December 19,1902. 

After hearing Joseph A. Berberich upon the matter brought to 
the attention of this board in connection with his acts, as well as 
his connection with and knowledge of the note for $20,000, dis¬ 
counted at tlie Central national bank in July 1902 by John W. 
Schaefer, and referred to in the minutes of tliis board, it is the sense 
of this board that Mr. Berberich’s connection with this association 
as a director thereof, is injurious to the welfare of the association. 

Therefore, be it resolved, That Joseph A. Berberich be and he is 
hereby suspended without pay as a director of this association. 

29 Affidavit of Joseph A. Berbei'ich. 

Filed March 9,1903. 

In the Supreme Court of the District of Columbia. 

Joseph A. Berberich j 

vs. > No. —. Equity, 

Benedict Both et al. ) 

I, Joseph A. Berberich on my oath do depose and say that I am 
the complainant in the above entitled cause; that in addition to the 
facts alleged in my bill herein, I aver and sa}^ that throughout the 
controversy between the defendants herein and the said John W. 
Schaefer, respecting the discount of said note for twenty thousand 
dollars, referred to in said bill, the discussion of which began in 
the first part of October, two days prior to the annual election of 
said association, when the matter was discussed at a special meeting 
of said board and called up by the defendants Price and Becker for 
the purpose, as affiant believes, of compelling the said Schaefer to 
withdraw his opposition to the re-election of said Price,*and up to 
the 17th day of December, 1902, not one word or intimation had 
been said or given that this affiant would be charged with any mis¬ 
conduct as a director of said National Permanent Building Associa¬ 
tion ; that when this affiant was notified of a special meeting of the 
said board of directors to be held on the evening of December 17th, 
he was not advised of the purposes of the said meeting and only be¬ 
came apprised of the nature of said meeting after the same had 
been called to order and the resolution marked Ex. J. A. B. 
No. 9 was read; that thereupon this affiant denied that he 
had been guilty of any misconduct, as set forth in said 

30 resolution, or any other misconduct and quite a discussion 
took place between him and the said defendants. In said 

discussion the defendant Price stated that they were informed that 
affiant had called upon Jesse B. Wilson, president of the Lincoln 
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national bank, and requested him to demand payment of the two 
notes, each for ten thousand dollars held by said bank, and referred 
to in the bill. Affiant stated that he had never met said Wilson 
but once and that had been sometime previous at a banquet where 
he received a formal introduction to him and that he would not 
know him if he met him, nor did he think Mr. Wilson would recog¬ 
nize him again; that the only thing he knew with respect to the 
payment of said Lincoln National Bank note was, that at a previous 
meeting of such board of directors they had decided to pay one of 
said notes and had agreed to pay the note upon which this affiant 
was a maker, he not being upon the other note. That upon the 
morning after said meeting this afiSant had called at said Lincoln 
national bank with whicli he keeps an account, for the purpose of a 
deposit, and incideiitall}'' had stated to Mr. Steir, the cashier of said 
bank, that the association had concluded to take up one of said 
notes, and that the note to be taken up was the one upon which this 
affiant was maker, and requested Mr. Steir to see that when the 
treasurer called to pay said note, that said note upon which he was 
the maker would be paid and that this was all the conversation 
affiant had with respect to the payment of the notes held 
by the said Lincoln national bank. That thereupon one of said 
defendants charged affiant with being in part the cause that 
the National Metropolitan bank had requested payment of the 
thirty thousand dollars’ balance due upon the note re- 
31 ferred to in the bill. Affiant in reply stated that he 
was not a party to such note and had never been in the 
National Metropolitan bank and had not been instrumental, directly 
or indirectly, in causing a demand for the payment thereof to be 
made. The said defendant Price then stated that this might be so, 
but that said affiant’s name might have been used in connection 
with said demand, to which affiant replied that he knew nothing 
about the matter whatsoever. Defendants or some of them then 
represented that the Windhorst Club which had a deposit in said 
association of about seven hundred dollars has withdrawn. In reply 
affiant explained that although he was a member of said club, he 
had not attended the meeting thereof or taken any active part in 
the affairs of said club for a long time, simply maintained his mem¬ 
bership therein by paying his regular dues and denied being in any 
manner connected with such withdrawal. Said defendants stated 
that they had no positive information that affiant had been instru¬ 
mental in causing said withdrawal but that the said Windhorst Club 
must have been induced to do so, and they assumed that it was by 
this affiant. All the aforesaid colloquy took place after the said 
resolution of December 17th, citing this affiant to show cause on the 
19th day of December, had been passed. Affiant appeared as re¬ 
quired *by said resolution on the 19th day of December, at a meeting 
of the said board of directors, and practically the same discussion, 
so far as detailed, was repeated. Affiant again reiterated that the 
several charges were false, that he was innocent of them and that 
he desired to meet his accusers face to face, and if thev would 
3—1337a 
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not attend a meeting of the board of directors, be would go 
with the board or any member thereof, to them. Affiant 

32 again explained what had taken place between him and Mr. 
Stier respecting the said note at the Lincoln national bank. 

I then said that I had not asked the Lincoln national bank to call 
any notes, that, as I had said at the last meeting, I had spoken to 
Mr. Stier, the cashier at the Lincoln national bank, the day after the 
board meeting in which the call for payment of the notes was read, 
and that prior to that time I had not known Mr. Stier and had never 
met the president of the bank, save at the banquet recently given 
by the board of trade and positively never said anything to him or 
any one else connected with the bank in reference to notes or build¬ 
ing association business. The onlj^ thing said by me to any one 
connected with the bank was when I called upon Mr. Stier the morn¬ 
ing after the board meeting in which the demand for the payment 
of the notes was read, at which time I told Mr. Stier that at the 
meeting of the board of directors of the National Permanent Build¬ 
ing Association held last night, it was decided that the note bearing 
or signed by Jos. A. Berberich, was the one that was voted to be 
paid and that I wished he would see that this would be the note that 
he presented for payment, and asked him to mark the same so that 
he would make no mistake, and positively said nothing further in 
reference to this note or any building association matter. Mr. Becker 
said that the names were not read off at the meeting I referred to, and 
wanted to know how I knew that I was on these notes. I explained 
that 1 had just said that these names were read off at the board 
meeting when the demand for the payment of the notes was made 
by the bank, and I, noticing that my name was read off as being 
on the note for ten thousand dollars that the board 

33 had decided to pa}", (Mr. Miller stating that the bank would 
let one note stand if the other was paid), I called upon Mr. 

Stier the next morning at the bank and said only that which I had 
told the board, and then I asked defendant Price, if these names 
were not read at the time I said they were, he replied that he did 
not think they were, and then three or four other directors said that 
they were not; whereupon I asked defendant Challice “ Now’^ Mr. 
Challice, man for man, were the names of the directors read off?” 
and he answered, they were and then the rest of the board adrhitted 
to the truth. Mr. Wharton E. Lester, who was present as attorney 
for the board of directors, then said that he had a meeting with the 
president and attorneys of the Lincoln national bank and they told 
him that if it had nol been for Jos. A. Berberich requesting the pay¬ 
ment of the notes which they held against the association the de¬ 
mand would never have been made ; whereupon I again denied that 
I bad spoken to anyone any where or at any time, about those notes 
prior to those few words I said to Mr. Stier, and this was after'the de¬ 
mand was made for the payment of said notes, and therefore, it could 
not be possible that the demand was made on my account. 

Defendant Miller then said that* a great many people had with¬ 
drawn money from the association recently and that he knew that 
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• they were told to withdraw by some one as they could not get this 
news from the sky. Defendant Price then expressed himself as be¬ 
lieving that while he was satisfied that I did not go to the bank in 
person, demanding the pa 3 unent of these notes, my name certainl}’' 
must have been used at the bank. I said that if my name had been 
used it was not with any consent of mine, and that I posi- 

34 tively was not aware of it and never gave any one the power 
to use my name to call these notes. 

Mr. Lester then spoke and said what he was about to say was 
partly in the interest of the association but mainly and chiefly for 
the interest of Mr. Berberich, “ the 3^11 ng man here.” He said he 
could not help but admire the manly stand that Mr. Berberich has 
taken in behalf of his blood-kin, his father-in-law, Mr. Schaefer, and 
he is satisfied that Mr. Berberich would never have said that he 
knew at the time Mr. Schaefer asked him to endorse the note for 
twenty thousand dollars that it was for Mr. Schaefer’s personal and 
private use, and that he knew Mr. Schaefer was going to endorse 
this note as treasurer of the National Permanent Building Associa¬ 
tion, if it had not been said that he would not antagonize his father- 
in-law, and it was hardl 3 " to be expected of lum either,” Now in 
the interest of this 3 mung man, I strongly and sincerely advise him 
to resign and end liis career with this association in an easy and 
peaceful manner,” and that he would see to it that the secretary 
strike from the minutes all those things so damaging to his char¬ 
acter and that everything he had voted on, standing b 3 ^ his blood- 
kin, will be stricken ofif, with the one exception of the matter in refer¬ 
ence to the twenty-thousand dollar note discounted for Mr. Schaefer’a 
private use, wherein he (Berberich) admits of knowing of this at the 
time, as this is so far back that it cannot be taken from the minutes 
of this association. It certainly must be evident to Mr. Berbericii 
that all the damaging evidence in the minutes would bring ruin to 
his name, his character and success in life, and he certainly hopes 
that he (Berberich) will see this clearly, act wisel 3 ^ and resign, 

35 and then all will be overlooked and he will be given a chance 
to start out in life, clean and without these grave charges 

hanging over him. 

I replied that I had listened with interest and with great atten¬ 
tion to all Mr. Lester had said, but as I did not feel guilty of any 
wrong; that as I voted on an 3 ^ and all questions only as my con¬ 
science dictated at the time and at the present time I still believed 
that 1 had done only what was right and proper, and that I would 
do everything that I have done since I have been connected with 
this association over again, if they came up under the same circum¬ 
stances ; that I did not care whether anything in reference to my 
voting was or was not stricken from the minutes, as I was not 
ashamed to have them brought to the attention of any one, as I am 
satisfied that I • have done no wrong. As for blood-kin and Mr. 
Schaefer being my father-in-law, that had no influence upon me in 
voting as I did, and I will repeat again, as I did at last Wednes¬ 
day’s meeting I think the world and all of Mr. Schaefer, have more 
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respect for him than for all the rest of the board together and as I 
have never seen him in a crooked deal of any kind I have great 
confidence in him and believe in him thoroughly; but no man owns 
me, money could not buy me, my own father never could make me 
do anything that I did not want to do, and I acted in all matters as 
my conscience dictated, and ray conception of right and wrong. 
Now if you had come to me like men in the first place, told me my 
company was undesirable on the board, that you did not like me, I 
would most probably have resigned, but in view of these false 
charges, charges 3 mu cannot prove, I will not resign, and I tell you 
that yon are going entirely too far, you cannot do you as 

36 please, you cannot run this association to suit yourselves; I 
was put here by the stockholders of this association and ^mu 

have not the power to make me resign, charging me falsel}^ as you 
do, with that which you cannot prove. Mr. Koob then said You 
were put here by the stockholders, were you? and I answered that 
I was, wasn’t I elected at our annual election held in October last, 
whereupon, Mr. Koob said Yes, but before that how did you get 
elected and how long have you been a director, and I told him that 
the secretary could answer him. 

Mr. Lester then asked me if I still believed that I had done right 
in saying that I knew Mr. Schaefer was going to use the note he had 
discounted for his private use, and that I knew at the time that this 
note was to be indorsed by him as treasurer of the National Perma¬ 
nent Building Association, and I told him that I did and certainly 
could see no harm that was done by this act. 

Mr. Lester then said that he was not a director in this association 
but that he was a stockholder, and that as a stockholder he could 
not tolerate me on the board as saying that which I have just said, 
and that he would not have me handle his money. I replied to 
Mr. Lester b}*^ saying that it was his own privilege to think as he 
chose. 

Mr. Miller then said that he would like that resolution (the one 
read at the beginning of the meeting) left off the minutes, that he 
had alwa^'s lik^ed Mr. Berberich ; that he was a nice young man and 
if he would not side with Mr. Schaefer—whereupon Mr. Lester in¬ 
terrupted him and told Miller not to offer that as a motion, but to 
wait and see if Mr. Berberich would not resign, and then everything 
would be taken from or off the minutes that made reference to 
him. 

37 Mr. Price then moved that Mr. Berberich be asked to re¬ 
sign stating that if he, (Price) knew that he was not wanted 

on the board of directors he would resign; that he would not re¬ 
main on any board if he were not wanted. I demanded a yea and 
nay vote, and all the directors’names were called, including the 
president, and all voted 3 ^es. I told the board that I would not re¬ 
sign, althougli being warned by Mr. Lester to resign, he stating that 
I must know what was to follow, that suspension without pay was 
the same in the end as my resignation, and there was only this one 
result. I still refused to resign and then Mr. Lester and Mr. Levy 
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read the resolution that Lester had just prepared which was then 
passed. 


JOSEPPI A. BERBERICH. 


Subscribed and sw'orii to before me this sixth (6) day of March, 
A. D. 1903. 


J. R. YOUNG, Clerk, 

By F. W. SMITH, Ass^t Clerk. 


Rule to Show Cause. 

Filed March 9,1903. 

In the Supreme Court of the District of Columbia. 

Joseph A. Berberich j 

vs. >No. —. Equity. 

Benedict Roth et al. 1 

Upon consideration of the bill herein as also the exhibits and 
affidavits filed in support thereof, it is by the court, this ninth 
38 day of March, A. D. 1903, ordered, that the defendants and 
each of them, show cause, if any they have, on Tuesday, 
the seventeenth da}’^ of March, A. D. 1903, at ten o’clock a. m., why 
they should not be restrained, as prayed for in the bill, provided a 
copy of tliis order is served upon them on or before the twelfth day 
of March, A. D. 1903. 

By the court: 

ASHLEY M. GOULD, Justice. 

MarshaVs Return. 

Summoned defendants personally and served them and each of 
them with copy of rule in this cause, as follows: 

Defendants Nos. 1, 2, 3, 4 <fe 5, M’ch 10,1903. 

Defendants Nos. 6, 7 & 8—M’ch 11,1903. 

AULICK PALMER, Marshal. 

B. 


39 Affidavit of Defendants {All). 

Filed March 20,1903. 

In the Supreme Court of the District of Columbia. 

Joseph A. Berberich 

vs. > Equity. No. 23797. 

Benedict Roth et al. j 

Djstrict of Columbia, ss : 

Benedict Roth, Peter M. Becker, Henry J. Ruppert, J. Clarence 
Price, William P. Challice, John W. Koob, Adolph Levy and Ferdi- 
V uand Miller, being each first duly sworn according to law, make 
r oath and say : 
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They are citizens of the United States, residents of the District of 
Columbia, are the defendants named in the original bill filed in the 
above entitled cause, and are the directors of a certain unincorporated 
association known as The National Permanent Building Associa¬ 
tion,” which association they deny is composed of about sixteen 
hundred members as alleged, and say that the membership thereof 
is now about twenty-one hundred having increased considerably 
since the suspension of said complainant hereinafter referred to. 

They deny that the exhibit filed with said bill, numbered 1, is a 
correct copy" of their constitution or by laws, and say that it was, at 
the time the said exhibit was printed, a correct copy of their consti¬ 
tution, but that same has been frequent!}^ from time to time, amended 
and changed, a fact well known to complainant, and that the full 
and entire control of the affairs of said association are by its by-laws 
and constitution vested in its directors, who had full power 

40 and authority to suspend said complainant as hereinafter set 
forth. Sections 1 and 2 of article 8 of their constitution 

provide, 

“Sec. 1. The directors, togetlier with the president, vice-president, 
secretary and treasurer, shall form an administration board to be 
called the board of directors. 

Sec. 2. It shall be the duty of this board * * * to administer 

the finances of the association and superintend all business 

They deny tlie allegations in paragraph 5 of said bill, and sa}' that 
said association is one of the largest in membership, and financially 
one of the strongest building associations in the District of Colum¬ 
bia; its assets amount to about §850,000; it was organized in the 
year 1890, and its directors from time to time have found it good 
business management to refuse no applications for good loans, and 
if, when sucli applications were made, it had insufficient money on 
hand, to borrow money therefor at 4 per cent, interest, and lend 
same at 6 per cent. Since its organization the association has pur¬ 
sued that policy, with the approval and consent of its stockholders, 
and the great amount of its present business has proven such polic}’’ 
to be a success, it being thus enabled to accept all the business 
brought to them which was considered desirable. The individuals 
who composed the board of directors of said association from time to 
time, executed the notes given for the money so borrowed, but affi¬ 
ants deny that such mone}'^ was loaned merely on the strength of the 
individual liability of the directors as alleged, and say that said 
loans were made upon the high financial standing and credit of said 
association, as well as upon the credit of those persons who happened 
to be its directors. The reason the notes held by the Lincoln national 
bank, and the National Metropolitan bank, referred to in 

41 paragra[)h 5 of said bill were not signed b}^ said complainant, 
was because at the time the same were made, he, the said 

complainant, was not a director of said association. While said com¬ 
plainant was such director, notes aggregating hundreds of thousand- 
of dollars for money borrowed, were executed as aforesaid for the 
benefit of said association, all of which said complainant signed with- 
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out objection, and he never made objection to signing such notes 
until the occurrence of the matters hereinafter set forth. 

The oflBce of said association is, and for, to wit: three years last 
past, has been at No. 928 or 930 New York avenue northwest, in the 
city of Washington, District of Columbia, and at no other place. 
The John W..Schaefer mentioned in said bill never had the sole 
charge of the management of tlie finances of the association as al¬ 
leged, and the office of its treasurer was never at the place on 11th 
street mentioned in said bill and during said three years was never 
at any other place than the above 928 or 930 New York avenue. 
They admit tliat the said Schaefer while he was ireasurer, did keep 
books and papers belonging to said association in his own office on 
11th street, and for his personal convenience lie was permitted so to 
do until October of the year, A. D. 1902, and though not connected 
with said association, the said Scliaefer, j^’et wrongfully detains from 
it thousands of its vouchers, and orders drawn on him as treasurer, 
as well as its bank checks, bank pass books, and stubs of bank 
checks. 

The facts concerning the obtaining by the said Schaefer of twent}'^ 
thousand dollars from the Central national bank referred to in said 
bill are not therein truly stated, but are as follows: 

42 For a long time prior to July 1902, the said association 
had been using blank forms for notes which its directors 

would execute when borrowing money for the purposes aforesaid, 
(a copy of which is attached hereto marked Exhibit A, and made 
part hereof), and in July 1902, the said Schaefer, who was then 
treasurer of said association, wrongfully using one of said forms of 
notes, filled up the same for the sum of twenty thousand dollars, re¬ 
quested and obtained the signatures thereto of affiants Roth, Rup- 
pert. Miller, Levy, and Challice, of said complainant, and of two 
other persons, namely William R. McCloskey and John A. 
Schaefer, who were the trustees named by said association in its 
deeds of trust, which note was payable to himself, the said 
Schaefer, who at the time of the execution thereof told these 
affiants who signed same that said note was for his own use, that 
he wished to buy stocks with the proceeds and asked them not to 
mention the matter to anyone, and having obtained the signatures 
of sufficient number of persons thereto, to make said note appear to 
be a note of said association, (all but two of the signatures thereto 
being directors in said association) falsely pretending to the officers 
of the Central national bank of said city that said note was a 
note of said association, did wrongfully, and by reason of such 
false pretenses, procure and induce said bank to discount said 
note which bank had many times theretofore discounted notes 
for said association, of similar amounts, and of the same general 
form, and, pretending that the proceeds of said note were for 
the benefit and use of said association, wrongfully en- 

43 dorsed said note first, John W. Schaefer and then as treasurer 
of said association in the words*'John W. Schaefer Treas. Nat. 

Perm. Bldg. Ass’n,” which words were the usual endorsement of 
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notes discounted by the said bank for tlie benefit of the said associa¬ 
tion, and the name in whicii said association kept its money, de¬ 
posited and obtained the mone\'^ thereon, the amount of said note, 
which amount was on the date of said note, to wit: July 3, 1902, 
passed to the credit of said association by said bank on its books. 
Affiants say that the said Schaefer could not have obtained such an 
amount of money upon his own endorsement merel}'^, nor for his own 
personal use upon said note, and that the officials of said bank be¬ 
lieved they were lending said money to said association, and placed 
the proceeds to its credit—all facts well known at that time to said 
Schaefer, who was then a director in said bank, which connection 
the}*^ are informed and believe and therefore aver ceased shortly 
after the true facts concerning said note became known to the officers 
of said bank. They aver that said money was obtained as aforesaid 
by said Schaefer for his own personal use, and that he used the same 
for his own private purposes, and not for the use or benefit of said 
association. 

They deny that the checks of the said Schaefer were signed as 
stated in paragraph 6 of said bill, but say that the account of said 
association in said bank was kept in the name “ National Perma¬ 
nent Building Asso. J. W. Schaefer, Treas.,” which name he signed 
when withdrawing the funds of said association. Although 
44 some of these affiants signed said note, and the said Schaefer 
represented to them that same was for his personal benefit, 
none of them knew, or believed that the said Schaefer would forge 
the name of the said association on said note, or that he would 
falsely pretend to said bank, or to any bank or person that said note 
was an obligation of said association or that the proceeds thereof 
were for its benefit. 

Affiant Roth says that shortly after the facts concerning said note 
became known to the said directors, the said Schaefer requested 
him, said affiant, to say to said directors that he knew the said 
Schaefer intended to endorse the name of said association on said 
note, which this affiant refused to do, telling said Schaefer that he 
knew such statement to be untrue. 

Affiants say that the said Schaefer wrongfully used the name of 
said association in drawing said funds out of said bank, after the 
sum had been placed to its credit, and that none of the affiants had 
any knowledge of his so doing until after all had been withdrawn. 
Just what method or manipulation the said Schaefer resorted to, so 
to do they do not know, and cannot ascertain because the said 
Schaefer now wrongfully detains the checks, vouchers, pass books 
and check books belonging to said association, and refuses to sur¬ 
render same though demand so to do has been made upon him, 
but upon information and belief, and from what they learn from 
said bank, the}’’ deny the statements in said bill as to the manner 
of withdrawing the proceeds of said note from said bank, 
46 and from the figures shown by said bank showing with¬ 
drawals therefrom, they aver that said amount was used by 
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said Schaefer for his own use and not for the use or benefit of this 
association. 

Afiiants further say that on the first day of July 1902, the said 
Schaefer as treasurer of said association should have had on deposit 
in said bank the sum of |22,071.52 whereas he had a balance of 
only $4,213.50, wherefore these afiiants aver upon information and 
belief, that he, the said Schaefer, had prior to said date, wrongfully 
used the funds of said association for his own private use, and that he 
needed the amount of said note in said bank to make the balance 
to the credit of said association on said July 3d the amount it should 
rightfully be. 

Defendant Price denies that he was cognizant of the discount of 
said note about the 20th of July, and avers that he knew nothing 
of same until, to wit: the — da}" of August 1902, and that prior to 
that day he had no difierences with said Schaefer. When he first 
saw said note he thought a mistake had been made, and that said 
note was a note of the said association, that shortly thereafter he 
called to the attention of the president, vice president, and secretary 
of said association the existence of said note, and at once began an in¬ 
vestigation of the facts concerning same, that the said Schaefer had in 
his possession at that time other securities belonging to said associa¬ 
tion, including negotiable promissory notes aggregating about 

46 24,500.00, dollars (which notes it was afterwards learned he had 
wrongfully placed in the Piggs bank for collection to his own 

personal account) and affiant and said secretary deemed it unwise 
to act decisively until said association was in a measure protected. 
He further says that the facts of the execution of said note was by 
said Schaefer kept from affiant, and said secretary. 

These affiants deny that they or any of them had been aware of 
the purpose to which that note was to be put, until told as aforesaid 
by affiant Price, and they deny that they or any of them ever ex¬ 
pressed themselves as satisfied with actions of said Schaefer in con¬ 
nection therewith, or that the matter was ever considered settled as 
alleged in paragraph 8 of said bill, and affiants Roth and Puppert 
say that when told by said Price about said note they at once said 
that the note was a private note of said Schaefer, and thought said 
Price was in error, whereupon affiant Poth went to said bank and 
saw that said Schaefer had wrongfully written the name of said as¬ 
sociation on said note. 

Affiants deny that they ever combined, confederated, or entered 
into a conspiracy for the purpose of forcing said Schaefer from the 
office of treasurer of said association as alleged, but when the facts 
became fully known concerning said note, and the wrongdoings of 
said Schaefer, the nominations for officers and directors of said as¬ 
sociation had already been made for the ensuing year and no new 
nominations could be made. The said Schaefer was the only one 
who had been nominated for the office as treasurer, and one vote, 
that of himself, would have been sufficient to elect him to 

47 the office. After learning the said Schaefer had obtained 
money from the said bank under false pretenses as aforesgid, 

4—1337a 
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and in the guise of their treasurer had wrongfull}’^ written the name 
of said association on said note, affiants knew that he was not a fit 
or proper person to have the custody or control of the funds of said 
association or any connection therewith. They deny that they em- ! 
ployed counsel who insisted upon or demanded the resignation of 
said Schaefer, or made any such threat as stated in paragraph 9 of 
said bill, and aver that if an}^ sucli demand or threat was made it 
was done without their knowledge, and not at their request. They 
admit they passed the resolutions referred to in paragraph 10, of 
said bill, including that suspending said Schaefer, and aver that they 
believ^ed, and ^'^et believe, same to be necessaiy in order to protect | 

the interests of the said association and the stockholders therein, and j 

sa}' that said Schaefer persistently refused to resign his office as ^ 
treasui*er therein, or to put the papers of the association in its office, 
he gave no satisfactory excuse for such refusal, and never mentioned 
the question of his liability on the notes referred to in paragraph 11 
of said bill until his communication to said association, a copy of 
which is filed with said bill and numbered Exhibit No. 6, and on 
the next day the 9th day of December, 1902, the directors of said 
association paid the notes on which said Schaefer's name appeared, 
and so notified him and on the day following, the said Schaefer, in 
the office and presence of his attorney, Leon Tobriner, Esq., handed 
his resignation as treasurer of said association to affiants 
48 Roth and Becker for said association, which resignation was 

promptly accepted. ' 

Affiants deny that there had been no charge of misconduct made ; 
against said complainant, as averred in paragraph 13 of said bill, 
and deny that they held secret consultations respecting the affairs of 
said association, or that tliej" ignored said complainant while he [ 

was a director therein. They aver upon information and belief that f 

the president and cashier of the Lincoln National Bank stated to | 

Messrs. Colbert and Lester, attorneys for said association, that the ^ 

said complainant had requested that bank to call for the payment 
of the note held by it, and signed by complainant, and they aver 
that the said complainant refused to sign new notes issued by them, 
and in conjunction with the said Schaefer procured the demanding 
of the payment of said note held by the National Metropolitan S 

Bank, all of which was inconsistent with the duties of said com- I 

plainant as a director of said association. They further aver, that I 

they were informed by stockholders who desired to withdraw from ; 

said association, that the said Schaefer and the said complainant 
requested them to withdraw their money from said association, and | 

one John Shugrue, notified these affiants as directors of said asso- f 

ciation that notes aggregating forty thousand dollars ($40,000.) on 
which said Shugrue was liable (having signed same while director) 
must be paid, and stated that said complainant and said Schaefer 
had reminded him of his liability thereon and suggested that 
he require the same to be paid, and that they aver further 
that the said complainant was duly notified to appear and 
explain his acts aforesaid, and answer said charges, which he 
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did not satisfactorily do. They aver that said complainant 
was using the information he obtained as such di- 

49 rector for the purpose of injuring, and assisting the said 
Schaefer to injure said association, that as soon as the resolu¬ 
tions suspending him as director were passed as hereafter shown, the 
said complainant acquiesced therein, left the room where the said- 
board of directors were meeting and has never since appeared at 
any of the meetings of said association and has never asked for any 
salary nor sought to act as such director. They deny that the,y have 
done any act since passing said resolutions which in any wise inter¬ 
feres with said complainant, or that they have done anything else 
to prevent him taking part in the proceedings of said association. 
They further aver upon information and belief that the said com¬ 
plainant has since he was suspended as aforesaid endeavored to have 
other members sever their connection with said association. Tliey 
deny that they have circulated any reports detrimental to the repu¬ 
tation of said complainant, or that tlieir acts were the result of any 
combination or conspiracy amongst them, but aver that said acts 
were performed because of the duties they owed to said association 
as its directors, and were made in good faith, without malice; that 
at the meeting held by the board of directors of said association on 
the 19th day of December 1902, the charges preferred against said 
complainant were, 

First. Requesting John Shugrue to call for the payment of notes 
of this association to the amount of $40,000. 

Second. Advising a number of the stockholders of said association 
to withdraw as members and to take their money therefrom. 

Third. Inducing the Lincoln national bank to call for the pa}^- 
ment of a note of $10,000. given by this association to said bank. 

Fourth. Having aided and abetted John \V. Scliaefer in wrong¬ 
fully using the name of this association, and obtaining money for 
his own private use upon the name and credit of this associa¬ 
tion. 

50 Said complainant after having first denied the truth of the 
first of said charges, admitted that he had approached the 

said Shugrue for the purpose named, and gave as an excuse for so 
doing, that the said Shugrue was no longer a director of said associa¬ 
tion and should not be liable on its notes. He denied charges two 
and thi’ee, but among other things it was reported to said association 
that the president and cashier of the Lincoln national bank had told 
Messrs. Colbert and Lester, attorneys for said association, that Mr. 
Berberich had requested the bank to call for the payment of the note 
on which his name appeared. It was also shown that several mem¬ 
bers of the association had notified the secretary of their desire to 
withdraw as members, and had stated that Mr. Berberich had ad¬ 
vised them to get their money. Complainant admitted that he had 
full knowledge of the facts concerning the endorsement, discounting 
and use of the proceeds of $20,000. note referred to, and that he did 
not disapprove Mr. Schaefer’s actions. After full consideration of the 
charges made, the proof adduced, the defense and admissions made,. 
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said complainant was found guilty of all the charges preferred 
against him, and the resolution suspending him as director of said 
association was passed by the unanimous vote of the board of 
directors. 

Affiants deny the statements made by the said complainant in his 
affidavit filed in this cause, and say that the truth is so intermingled 
with mis-statements therein, as to make said affidavit untrue, and a 
mis-statement of facts. They admit that the matter of the use by 
said Schaefer of said note, was discussed about two days prior to the 
election as stated but deny that such discussion was for the 

51 purpose alleged. They deny that no intimation had been 
given complainant that he would be charged with miscon¬ 
duct until the 17th day of December as alleged, but admit that they 
took no decisive action until that date, for the reason they desired to 
first deal with said Schaefer. 

The statements made in said affidavit concerning the note at the 
Metropolitan bank are untrue, for, although said complainant may 
not have gone to said bank, he did procure the said Shugrue to re¬ 
quire payment of the note held by the said bank as aforesaid, as he 
admitted. The}’^ aver that officers of the AA^indhorst Club stated to 
some of these affiants that the said complainant advised them to 
withdraw their money from said association, and therefore they had 
positive information concerning the matter. They deny the pre¬ 
tended quoted remarks of AV. E. Lester, and aver that Mr. Lester, 
who was present at their request said nothing whatsoever about any 
** manly stand ” taken by Mr. Berberich, did advise complainant to 
resign, but did not say that he would see to it, that the secretary 
would strike from the minutes the charges made, and they aver 
that Mr. Lester had no such power, nor did he pretend any such, 
he did however, say that he would ask that such charges be stricken 
from the minutes, if complainant’s resignation was handed in. 
Said complainant refused to resign, although unanimously requested 
so to do bv said board. 

Affiants further say that since the suspension of said Schaefer 
and said complainant that they and each of them have, according 
to reliable information received by these affiants, endeavored in many 
ways to injure said association, that each of them have requested many 
of the members of said association to withdraw their money there¬ 
from, and in other wa 3 '^s done what they could to injure it. 

52 A number of such members were shown the resolutions 
passed by said board, and set forth by complainant, and 

ever}’^ member who expressed himself concerning same, approved 
the action of said board. • Affiants aver that the said complainant 
has proved himself an unfit person to have any control or manage¬ 
ment in the affairs of said association, that in his approval of the 
wrongful acts of said Schaefer as aforesaid he became part}'^ thereto, 
and that b}" reason of the injury he has attempted to do said asso¬ 
ciation, while acting as a director thereof and afterwards, and by 
coming into this court and admitting his conspiracy" with the said 
Schaefer to use the name and credit of this association for the per- 





BENEDIcr ROTH ET AL. VS. JOSEPH A. BERBBRICH. 29 

sonal benefit of said Schaefer, and in his slur-ing allegations in his 
bill, including that charging that said association “found it neces¬ 
sary to raise funds for the purpose of continuing business,” he has 
shown himself an improper person to act as a director in said asso¬ 
ciation, and has violated the maxim that “ he who comes with a 
court of equit}^ must come with clean hands.” 

And affiants pray that the rule heretofore issued in this cause be 
disci 13 rffGcl • • 

BENEDICT ROTH. 

PETER M. BECKER. 

HENRY J. RUPPERT. 

J. CLARENCE PRICE. 

W. P. CHALLICE. 

JOHN W. KOOB. 

ADOLPH LEVY. 

FERDINAND MILLER. 


53 District of Columbia, ss : 

We and each of us do solemnly swear that we have read the fore¬ 
going affidavit by us subscribed, and know the contents thereof; 
that the matters and things tlierein set forth are true, and those set 
fortli upon information and belief we believe to be true. 

BENEDICT ROTH. 
PETER M. BECKER. 
HENRY J. RUPPERT. 

J. CLARENCE PRICE. 

W. P. CHALLICE. 

JOHN W. KOOB. 
ADOLPH LEVY. 
FERDINAND MILLER. 


Subscribed and sworn to before me this 18th day of March, A. D. 


1903. 

[seal.] 


JOHN G. CHALLICE, 

Notary Public, D. C, 


M. J. COLBERT, 

WHARTON E. LESTER, 

Solicitors for Affiants. 
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Affiants’ “Exhibit A.” 

Washington, D. C.,-, 190 - 


Place revenue $—. 
stamps liere. 

. ..after date, we jointly and severally 

o promise to pay to the order of.. 

^ .....dollars, 

value received', with interest at.per cent, per 

.S annum until paid. 

2 Payable at the. 

PQ -jf. 

fcD .. . 

a 

O 

a 2 .. 

^ § . 

cS 03 . . 

O 


Send notice to. 


55 Affidavit of Benedict Roth. 

Filed March 24,1903. 

In the Supreme Court of the District of Columbia. 

Joseph A. Berberich ] 

vs. V Equity. No. 23797. 

Benedict Roth et at.. ) 

District of Columbia, ss : 

I, Benedict Roth being first duly sworn according to law depose 
and say that I am the president of the National Permanent Build¬ 
ing Association referred to in the above proceedings, that said com¬ 
plainant had prior to November 1902, considerable money in said 
association which during said month he drew out, at or about which 
time neply all of his friends withdrew from said association that 
since said date the said complainant has had but fifteen (15) dollars 
in said association, said association does not issue any stock of anv 
kind, its members being either depositors or borrowers merely. 

BENEDICT ROTH. 

Subscribed and sworn to before me this 24 day of March, A. D. 
1903. 

J. R. YOUNG, Clerk, 
By R. J. MEIGS, Jr., 

[seal.] AssH Clei'L 
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56 Order for Restraining Order, 

Filed March 24,1903. 

In the Supreme Court of the District of Columbia. 

Joseph A. Berberich ) 

V# 23797. Eq. 

Benedict Roth et al. i 

This cause coming on to be heard upon complainant’s motion for 
an injunction, and having been heard upon complainant’s bill and 
the affidavit and exhibits in support thereof and the affidavits filed 
on behalf of defendants, and being argued by counsel, for the re¬ 
spective parties and considered by tlie court 

It is this 24th day of March, A. D. 1903 ordered that the said de¬ 
fendants and each of them, be and they are thereby restrained until 
the further order of the court, from interfering with complainant in 
the discharge and performance of bis duties as a director of the Na¬ 
tional Permanent Building Association. 

It is furtlier ordered before this order take effect the complainant 
file his undertaking to be approved by the court, in conformity with 
equity rule No. 42 of this court. 

By the court: ASHLEY M. GOULD, Justice, 


hi Order Allowing Special Appeal. 

Filed March 27,1903. 

Court of Appeals of the District of Columbia. 
No. 141, Original Docket, January Term, 1903. 
Benedict Roth, Peter M. Becker, Henry") 


J. Ruppert, et al., Petitioners, 
vs. 

Joseph A. Berberich, 




I 


Equity. No. 23797. 


On consideration of the petition of Benedict Roth, Peter M. 
Becker, Henry J. Ruppert, J. Clarence Price, William P. dial lice, 
John W. Koob, Adolph Levy, and Ferdinand Miller, for the allow¬ 
ance of a special appeal from an order of the supreme court of the 
District of Columbia, entered herein on the 24th day of March, 
A. D. 1903, it is now here ordered by the court, that said appeal be, 
and the same is hereby, allowed. 

M. F. MORRIS, 

SETH SHEPARD, 

Associate Justices. 

March ^7th, 1903. 


A true copy. 

Tost * 

[seal.] ROBERT WILLETT, Clerk, 
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Order Amending Allowance of Special Appeal. 
Filed April 3,1903. 

Court of Appeals of the District of Columbia. 
No. 141, Original Docket, January Term, 1903. 


Benedict Roth, Peter M. Becker, Henry^ 


J. Ruppert, et al., Petitioners, 
vs. 

Joseph A. Berberich. 


I Equity. No. 23797 


I 


The order passed herein on the 26tli day of March 1903 allowing a 
special appeal as prayed is this 3d day of April, 1903 hereby amended 
so that said appeal shall operate as a supersedeas of tlie order of the 
supreme court of the District of Columbia passed March 24,1903, 
restraining petitioners, upon said petitioners giving a supersedeas 
bond in an amount to be fixed by a justice of said supreme court. 

M. F. MORRIS, 

SETH SHEPARD, 

Associate Justices. 

A true copy. 

Test * 

[seal.] ROBERT WILLETT, Clo'L 

Memorandum. 

April 3,1903.—Appeal bond filed. 


59 In the Supreme Court of the District of Columbia. 

Joseph A. Berberich ] 

vs. >No. 23797. In Equity. 

Benicdict Roth et al. ( 

The President of the United States to Joseph A. Berberich, Greeting: 

You are hereb}'^ cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the rules of said court, pur¬ 
suant to an appeal allowed in the Court of Appeals of the District of 
Columbia, on the 27th day of March, 1903, wherein Benedict Roth, 
Peter M. Becker, Henry J. Ruppert, J. Clarence Price, William P. 
Challice, John W. Koob, Adolph Lev}’^ and Ferdinand Miller, are 
appellants, and you are appellee, to show cause, if any there be, why 
the decree rendered against the said appellants, should not be cor¬ 
rected, and wh}^ speedy justice should not be done to the parties in 
that behalf. 




BENEDICT ROTH RT AL. VS. JOSEPH A. BERBERICH. 


Witness the Honorable Edward F. Bing- 
Seal Supreme Court liam, chief justice of the supreme court of the 

of the District of District of Columbia, this seventh day of April 

Columbia. in the year of our Lord one thousand nine 

hundred and three. 

JOHN R. YOUNG, Clefi± 

Service of the above citation accepted this ^ day of-, 190- 

Attorney for Appellee. 

[Endorsed:] No. 23,797. Equity. Joseph A. Berberich vs. Ben¬ 
edict Roth et al. Citation. Issued April 7th, 1903. Served copy 
of the within citation on Joseph A. Berberich the within named apr 
pellee April 7,1903. Aulick Palmer, marshal. B. W. E. Lester, 
attorney for appellant-. 

60 Orde)' to Clerk for Preparation of Record. 

Filed April 17,1903. 

In the Supreme Court of the District of Columbia. 

Joseph A. Berberich 1 

vs. > Equity. No. 23797. 

Benedict Roth et al. j 

The clerk of the court will please include in the record of appeal 
in this cause, the following papers and documents: 

Original bill and all exhibits therein referred to. 

Affidavit of Joseph A. Berberich. 

Rule to show cause. 

Affidavits of defendants. 

Affidavit of Benedict Roth. 

Order of court granting restraining order, and all other records in 
case. 

WHARTON E. LESTER, 
MICHAEL J. COLBERT, 

Solicitors for Appellants^ 
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BENEDICT ROTH ET AL. VS. JOSEPH A. BEKBERICH. 


61 Supreme Court of the District of Columbia. 

Monday, May \lth, 1903. 

The court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Gould, presiding. 

Joseph A. Berberich | 

vs, > No. 23797, Equity Docket 53. 

Benedict Roth et al. 1 

On motion of defendants, the time for filing transcript of record 
in the above entitled cause in the Court of Appeals, is this 11th day 
of May, A. D. 1903, extended until the 16th day of June, A. D. 1903. 

ASHLEY M. GOULD, Justice, 


62 Supreme Court of the District of Columbia. 

United States of America, \ . 

of Columbia, J * 

f 

I', John. R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
61, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 23,797, in equity, wherein Joseph A. Berberich 
is complainant, and Benedict Roth et al. are defendants, as the same 
remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and afiix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 16th day of June, A. D. 1903. 

JOHN R. YOUNG, Clerk 

Endorsed on cover: District of Columbia supreme court. No. 
1337. Benedict Roth et al.j appellants, vs. Joseph A. Berberich. 
Court of Appeals, District of Columbia. Filed Jun-16,1903, Robert 
li\^illett, clerk. 














